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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determ nation sustaining the filing

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at all relevant tines. Some
nmonetary anounts are rounded to the nearest dollar.
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of a notice of Federal tax lien with respect to petitioner’s
unpai d 2000 and 2001 Federal incone tax liabilities.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. Petitioner
resided in Canbridge, Massachusetts, when his petition in this
case was fil ed.

Petitioner tinely filed Fornms 1040, U.S. Individual I|ncone
Tax Return, for 2000 and 2001. On his 2000 tax return,
petitioner reported a total tax liability of $105, 934, which
included an alternative mninumtax (AMI) liability of $64,675
attributable to his exercise of incentive stock options during
that year.2? Petitioner reported tax due of $72,576 for 2000 and
sent a $10,000 paynment with his 2000 return. On his 2001 tax
return, petitioner reported a total tax liability of $77,579 and
a tax due of $70,258. The ordinary income reported on
petitioner’s 2001 return included incone fromhis disposition of

i ncentive stock options during 2001.°3

2Secs. 421 and 422 provide for deferred tax treatnent of the
qual i fying exercise of an incentive stock option. However, the
favorabl e tax treatnent does not apply for AMI cal cul ation
pur poses. Sec. 56(b)(3).

Deferred tax treatnent under secs. 421 and 422 is not
avai l abl e on the exercise of an incentive stock option if the
t axpayer di sposes of the share of stock received pursuant to the
option within 2 years of the grant of the option or within 1 year
of receipt of the share. Sec. 422(a)(1l). Petitioner admts that
(continued. . .)
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On June 4, 2001, respondent assessed the tax reported on
petitioner’s 2000 tax return as well as statutory interest and a
section 6651(a)(2) addition to tax. That sane day, respondent
issued to petitioner a statutory notice of balance due. On June
26, 2001, petitioner nmade anot her $10, 000 paynent toward his
unpai d 2000 tax liability.

On July 20, 2001, petitioner entered into an install nent
agreenent with respondent. The record does not disclose the
details of the agreenment, but begi nning on Septenber 20, 2001,
petitioner began making nonthly paynments to respondent. Between
Sept enber 20, 2001, and January 27, 2003, petitioner made
paynents totaling $52,600 toward his unpaid 2000 tax liability.
Petitioner did not make any voluntary paynents toward his 2000
tax liability after January 27, 2003.

On Cct ober 18, 2002, respondent assessed the tax reported on
petitioner’s 2001 tax return, as well as statutory interest and
sections 6651(a)(2) and 6654 additions to tax. The record does
not di scl ose whet her petitioner made any paynents toward his 2001
tax liability.

On or around May 29, 2003, petitioner submtted an offer-in-

conprom se to respondent. The record does not disclose the

3(...continued)
he di sposed of shares received as a result of the exercise of his
incentive stock options before he had held themfor 1 year.
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details of petitioner’s offer. On July 29, 2003, respondent
rejected petitioner’s offer.

On Septenber 13, 2003, respondent issued to petitioner a
Final Notice, Notice of Intent to Levy and Notice of Your R ght
to a Hearing (levy notice), in which respondent announced his
intention to levy to collect petitioner’s unpaid 2000 and 2001
tax liabilities. The levy notice also advised petitioner of his
right to a hearing with respondent’s Appeals O fice. Petitioner
received the levy notice on or about Septenber 22, 2003, but he
did not request a hearing with respondent.

On or around Septenber 17, 2003, petitioner submtted a
second offer-in-conprom se. The record does not disclose the
details of petitioner’s second offer. On Decenber 22, 2003,
respondent rejected petitioner’s second offer-in-conprom se.

On March 19, 2004, petitioner submtted a third offer-in-
conprom se. The record does not disclose the details of
petitioner’s third offer.

On July 14, 2004, respondent issued to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 (lien notice). The lien notice informed petitioner that he
had a right to request a hearing to appeal the collection action
and to discuss optional paynent nethods. The |lien notice also
advi sed petitioner how to request a hearing and how to obtain a

rel ease of the Federal tax lien.
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On or about August 16, 2004, petitioner nailed to respondent
a Form 12153, Request for a Collection Due Process Hearing
(Request). In his Request, petitioner stated that he had | ost
all of the value of the stock fromwhich his tax liability
originated and that the | oss was beyond his control because it
resulted froma downturn in the econony. Petitioner also clained
that his job security was uncertain, that he was in debt, and
that he was a | oyal taxpayer. Petitioner asked respondent not to
place a lien on his property because of his precarious financial
condi tion.

By |etter dated Novenber 10, 2004, respondent’s Appeals
Ofice inforned petitioner that his Request had been received and
that a tel ephone hearing had been schedul ed for Decenber 9, 2004.
On Novenber 24, 2004, respondent received a letter from
petitioner requesting a face-to-face hearing. Petitioner
attached to his request a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, and
docunentation to substantiate the figures on his Form433-A. On
his Form 433-A, petitioner reported assets of $16,000 ($6,000 in
cash and $10,000 in investnments), $18,500 in credit card debt,

and a nonthly net inconme of $2,230.°

“0On his Form 433-A, petitioner reported nonthly inconme from
sal aries of $6,280 and nonthly expenses of $4,050. Petitioner’s
nont hl y expenses incl uded ot her expenses of $1, 500.
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On Decenber 14, 2004, petitioner participated in a face-to-
face hearing wwth a settlenent officer. Petitioner and the
settlenment officer also comunicated through correspondence. By
|l etter dated January 25, 2005, the settlenent officer inforned
petitioner that she was sustaining the previous rejection of
petitioner’s nost recent offer-in-conprom se.® The settlenent
officer offered petitioner the opportunity to enter into an
install ment agreenment requiring a nonthly payment of $1,215.
Petitioner rejected the settlement officer’s offer, conplaining
that the anmount was too high. By letter dated February 10, 2005,
the settlenment officer provided petitioner a copy of his
previously submtted Form 433-A and a bl ank Form 433-A and
informed petitioner that he had until February 25, 2005, to
submt any additional information to assist her in making her
determ nation

By |etter dated February 24, 2005, petitioner again
requested relief fromthe additions to tax and interest that had
been assessed for 2000 and 2001 because of his precarious job and
financial situations. Petitioner also submtted an updated Form
433- A showi ng $13,000 in assets ($2,000 in cash and $11,000 in
i nvestments), $18,500 in credit card debt, and nonthly net incone

of approxi mately $355.

W6 assune that this was a rejection of petitioner’s third
of fer-in-conprom se (submtted in March 2004).
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By letter dated March 16, 2005, the settlenent officer
informed petitioner that she had adjusted his nonthly expenses to
neet the national standard for one person.® As a result, the
settlenment officer determ ned that petitioner was able to nake
nont hly paynents of $1,475. The settlenent officer also denied
petitioner’s request for abatenent of interest and for relief
fromthe additions to tax. The settlenent officer gave
petitioner until March 30, 2005, to accept the proposed
i nstal | ment agreenent.

By |letter dated March 27, 2005, petitioner rejected the
proposed install nent agreenment. Petitioner disputed the
settlenment officer’s adjustnents to his nonthly expenses as
reported on his updated Form 433-A, and he inquired whet her any
of the AMI that he had paid could be used to offset his unpaid
tax liabilities. By letter dated July 21, 2005, the settlenent
officer offered petitioner a reduced installnment agreenent with
nont hly paynents of $1,250. She gave petitioner until August 5,
2005, to respond.

By letter dated August 3, 2005, petitioner rejected the

i nstal |l ment agreenent and once again requested relief based on

®Respondent informed petitioner that he coul d cl ai mexpenses
for only hinmself because he did not claimhis spouse’s incone.
Petitioner never argued that his spouse was unenpl oyed or that he
was ot herwi se supporting his spouse. However, he did testify
that he was supporting two aging parents and an ill niece. The
record does not disclose any detail of petitioner’s support of
t hese indivi dual s.
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t he poor econony, his lack of know edge of the tax law, and his
fear of losing his job. Petitioner requested gui dance on
obt ai ni ng an abatenent of interest and relief fromthe additions
to tax. By letter dated August 9, 2005, the settlenment officer
detailed the requirenments for a request for relief fromadditions
to tax,’” inforned petitioner that respondent was required by
statute to assess interest in his case and that the interest
coul d not be abated, and referred petitioner to the Internal
Revenue Manual for further information. By letter dated August
29, 2005, petitioner once again requested the abatenent of
interest and relief fromthe additions to tax because of the
downturn in the econony and his |ack of know edge regarding the
tax inplications of enployee stock options.

On Novenber 18, 2005, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation). The notice
of determ nation stated that respondent had verified that al
statutory and adm nistrative requirenents had been net, that
respondent had addressed all of petitioner’s argunents raised at
the face-to-face hearing, and that respondent had determ ned that
the lien appropriately bal anced the Governnent’s need for the

efficient collection of taxes and petitioner’s concern that the

The settlenent officer used the term*“penalties” in the
letter, but she was referring to additions to tax.
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action not be nore intrusive than necessary in |ight of
petitioner’s circunstances.

On Decenber 19, 2005, petitioner’s petition contesting
respondent’s determnation was filed. The case was schedul ed for
trial, and a trial was held on Cctober 23, 2006.

OPI NI ON

Al property and rights to property of a taxpayer becone
subject to alien in favor of the United States on the date a tax
liability is assessed agai nst the taxpayer, if the taxpayer fails
to nmeet the Conm ssioner’s demand for paynent of the tax
l[tability. Secs. 6321 and 6322. Until a lien notice is filed, a
lien is without validity and priority against certain persons,
such as judgnent lien creditors of the taxpayer. Sec. 6323(a).
After the Secretary files the lien notice, the Secretary nust
provi de the taxpayer with witten notice of the filing, informng
the taxpayer of the right to request an adm nistrative hearing on
the matter. Sec. 6320(a)(1l), (3)(B). Section 6320(c) requires
that the adm nistrative hearing be conducted pursuant to section
6330(c), (d) (other than paragraph (2)(B) thereof), and (e).

At the hearing, a taxpayer may rai se any rel evant issue,

i ncl udi ng appropri ate spousal defenses, challenges to the
appropriateness of the collection action, and collection
al ternatives, such as an offer-in-conprom se. Sec.

6330(c)(2)(A). Additionally, at a hearing, a taxpayer nmay
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contest the existence and anount of the underlying tax liability
if the taxpayer did not receive a notice of deficiency for the
tax liability in question or did not otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

see also Sego v. Comm ssioner, 114 T.C. 604, 609 (2000).

Foll ow ng the hearing, the Appeals Ofice is required to
i ssue a notice of determ nation regarding the disputed lien
notice. 1In so doing, the Appeals Ofice is required to take into
consideration the verification presented by the Secretary, the
i ssues raised by the taxpayer, and whether the proposed
coll ection action appropriately bal ances the need for efficient
collection of taxes with the taxpayer’s concerns regarding the
i ntrusiveness of the proposed collection action. Sec.
6330(c)(3). The taxpayer may petition the Tax Court for judicial
review of the Appeals Ofice's determ nation. Sec. 6330(d).

| f the taxpayer files a tinely petition for judicial review,
the applicabl e standard of review depends on whether the
underlying tax liability is at issue. The phrase “underlying tax
liability” includes the tax deficiency, any penalties and

additions to tax, and statutory interest. Katz v. Comm ssioner,

115 T.C. 329, 339 (2000). |If the underlying tax liability is
properly at issue, the Court reviews any determ nation regarding

the underlying tax liability de novo. Sego v. Conm ssioner,




- 11 -
supra at 610. The Court reviews all other adm nistrative
deterni nations for abuse of discretion. | d.

| . Petitioner’s Challenge to the Underlying Tax Liabilities

Section 6330(c)(2)(B) provides that a taxpayer may di spute
t he exi stence or anmount of his unpaid tax liability if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute such tax liability. The “opportunity to dispute such
tax liability” includes a conference wwth the Appeals Ofice that
was offered either before or after the tax liability was
assessed. Sec. 301.6320-1(e)(3), QA-E2, Proced. & Adm n. Regs.

Most of petitioner’s argunments are directed to collection
alternatives and do not raise challenges to the underlying tax
l[tabilities for 2000 and 2001. However, during the
adm ni strative proceedi ng, petitioner inquired about the
possibility of offsetting his unpaid liabilities with the AMI
that he had paid. The record contains no evidence that the
settlenment officer specifically answered his inquiry. In this
proceedi ng, petitioner has again raised the question of whether
he can reduce his unpaid tax liabilities by the anpunt of AMI he
paid. Although his argument is very unclear, we interpret it as
an assertion that he is entitled to a credit under section 53.

Section 53 authorizes a taxpayer to claima credit for net
mninmumtax paid in prior years, adjusted for specified itens.

The mnimumtax credit all owabl e under section 53 is the excess
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if any of the adjusted net m ninumtax inposed for all prior

t axabl e years begi nning after 1986, over the anount allowable as
a credit under section 53(a) for such prior taxable years. Sec.
53(b). The section 53 credit, however, is |imted to the anount
by which a taxpayer’s regular tax liability for the year the
credit is clainmed, less allowable credits, exceeds his tentative
mnimumtax for the year. Sec. 53(c).

Petitioner did not claima section 53 credit on either his
2000 or 2001 incone tax return, and he did not present any
information to the settlenent officer that he was entitled to
claimsuch a credit. H's inquiry about the possibility of a
credit, which he made in one of his letters to the settl enent
of ficer during his section 6320/ 6330 hearing, was insufficient to
denonstrate either that he was claimng a section 53 credit for
2000 and/or 2001 or that he was entitled to such a credit.

In addition, even if we treat petitioner’s inquiry as a
claimfor a section 53 credit, petitioner is precluded from
pursuing his claimby the fact that he had an earlier opportunity
to assert his claimand he did not do so. Petitioner received
the Septenber 13, 2003, levy notice, but he did not request a
heari ng under section 6330 regarding the |l evy notice.
Petitioner’'s failure to do so precludes himfromasserting his

claimin this proceeding. See sec. 301.6320-1(e)(3), RA-E7,
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Proced. & Admn. Regs.; see also Bell v. Conm ssioner, 126 T.C

356 (2006); Castleman v. Conmm ssioner, T.C Meno. 2007-143.

Because petitioner had an earlier opportunity to dispute his
underlying tax liability by asserting a claimfor a credit under
section 53, his underlying tax liability was not properly at
i ssue before the settlenent officer considering the lien, and it
is not properly before us now.?

1. Petitioner’'s Challenge to Respondent’s Deternmination To File
a Lien

Al t hough petitioner’s argunents are not clear, petitioner
appears to argue that respondent erred by rejecting collection
alternatives he raised and by offering petitioner an install nent
agreement requiring nonthly payments of $1,215. Petitioner
appears to argue that his financial condition is so dire that he
cannot afford to pay his 2000 and 2001 tax liabilities.

Al t hough section 6330(c) requires respondent to consider

rel evant issues properly raised by petitioner, including a claim

8 n a posttrial conference call with this Court, petitioner
rai sed a question regardi ng whether the Tax Relief and Health
Care Act of 2006 (TRHCA), Pub. L. 109-432, 120 Stat. 2922,
aut hori zes petitioner to claima refundable credit under sec. 53
(as anended by TRHCA) that he could then apply against his unpaid
tax liabilities for 2000 and 2001. By order, we gave the parties
time to explore the effect of TRHCA on this case and to file a
joint witten status report summarizing their positions. 1In a
joint status report filed on June 1, 2007, respondent stated that
TRHCA has no inpact on this case, and he expl ai ned why.

Petitioner sinply asserted that he has an AMI credit that he has
never used and that he will use any refundable credit he may
recei ve under the new law to pay his 2000 and 2001 t ax
lTabilities.
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that a collection alternative such as an install nent agreenent or
of fer-in-conprom se is nore appropriate, respondent is not
required to offer petitioner a collection alternative acceptable
to petitioner before determning that a lien is an appropriate
collection tool. In this case, petitioner had the burden of
denonstrating that a collection alternative was appropriate and

t hat respondent abused his discretion by rejecting the collection
alternative.

On the record before us, we cannot conclude that the
settlenment officer abused her discretion in determning that the
lien was appropriate to safeguard respondent’s coll ection of
petitioner’s unpaid taxes. Petitioner did not argue at his
hearing or at trial that respondent shoul d have accepted one or
nmore of his three offers-in-conprom se, and he did not introduce
the offers into evidence at trial. Petitioner nade paynents for
approximately a year and a half of about $1,000 per nonth. After
2 full years of nonpaynent, petitioner submtted several Forns
433- A showi ng net nmonthly income ranging fromnore than $2, 000
per month to $355 per nonth. The settlenent officer finally

determ ned that petitioner could pay $1,250 per nonth.?®

°Al t hough petitioner subsequently submitted a revised Form
433- A showi ng nonthly net incone of $355, we are satisfied that
the settlenent officer did not abuse her discretion in concluding
that petitioner could pay $1,250 per nonth. Petitioner estimated
hi s expenses and did not apply the applicable national and | ocal

(continued. . .)
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Petitioner did not establish that the settlenent officer’s
determ nation was an abuse of discretion. W hold, therefore,
that the settlenment officer did not abuse her discretion by
determning that the lien on petitioner’s property was
appropriately filed and would remain in effect until petitioner’s
2000 and 2001 tax liabilities were satisfied.

To reflect the foregoing,

Deci sion will be entered

for respondent.

°C...continued)
st andards pronul gated by respondent for use in calculating a
t axpayer’s al |l owabl e expenses.



